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FINANCE BROKERS CONTROL AMENDMENT BILL 2003 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Nick Griffiths (Minister for Housing and Works) in charge of the Bill.  

Clause 1:  Short title -  

Hon SIMON O’BRIEN:  As we have previously advised the House, the Opposition supports the Bill.  

Clause put and passed.   

Clauses 2 to 4 put and passed. 

Clause 5:  Section 5 amended -  

Hon SIMON O’BRIEN:  I indicated during my second reading remarks that during the committee stage I would 
be raising a matter of some concern.  That matter relates to the amendment standing in my name on the 
supplementary notice paper.  Late yesterday evening the minister in his response made specific mention of the 
issue that I have raised.  I have taken the opportunity this morning of reviewing the uncorrected Hansard to 
confirm in my own mind what the minister had to say and whether the Government’s response addresses the 
concern that I have raised.  I thank the minister for his response.  The proposal that I have placed on the 
supplementary notice paper is in response to representations made to me by the National Insurance Brokers 
Association.  The purpose of my proposal is to extend the exceptions provided for in clause 5 by including the 
words -  

a person holding an Australian Financial Services Licence (within the meaning of the Corporations Act 
2001 of the Commonwealth) that covers the provision of financial services in relation to general 
insurance or life insurance products, who negotiates or arranges loans of money in the course of 
negotiating or arranging contracts of insurance or other facilities for the management of financial risk; 

The reason I am seeking to include this exception within what will become section 5 is that, in the view of the 
Opposition, the existing provisions create uncertainty about whether an exception is available to finance brokers 
who are also insurance brokers.  We have previously discussed - again, I thank the government advisers for their 
assistance in this matter - whether there are other provisions in clause 5 that will cover some of the 
circumstances that concern us.  However, there remains some uncertainty about whether the exceptions cover 
insurance brokers.  The minister provided a response on behalf of the Government last night.  He advised that it 
was the Government’s view that the matter could be adequately addressed by regulation.  For some reason, 
which the minister might now be able to point out to us, the Government has an aversion to including this 
exemption in the statute, which would make it quite clear that the exemption was to apply.  For some reason the 
Government wants to reserve the opportunity and, as it says, it wants to place that in regulations in due course.  I 
would appreciate the minister’s comments on that.  However, I also indicate that I have received further 
communication from the industry.  If the minister has now had the opportunity to obtain some advice, I will 
resume my seat so that he might respond.  I will then rise to speak again on this clause.   

Hon NICK GRIFFITHS:  Clause 5 provides the power to give the exemption through regulation.  In my response 
yesterday to the second reading debate I informed the House of the undertaking of the Minister for Consumer 
and Employment Protection to put in place a regulation, which I trust will satisfy those who seek the exemption.  
The issue raised by the honourable member is whether this should be in the statute or dealt with by regulation.  I 
am advised that the preference is for this to be done by regulation because that will allow flexibility, as it might 
be appropriate to allow conditions to the exemption if that were considered desirable as these matters evolve.   

Hon SIMON O’BRIEN:  The Bill contemplates the repeal of section 5(2), which allows the minister, by notice 
published in the Government Gazette, to except any person or class of persons from the meaning of the term 
“finance broker” in and for the purposes of the Act, on such terms and conditions as the minister thinks fit and so 
on.  Proposed new section 5(2) substitutes a capacity to make regulations.  That is not substantively different 
from the device that already exists.  Therefore, I am a little surprised as to why this is considered to be the 
answer to the question, because it is a slightly different question from the one that I posed.  I specifically asked 
why this exception would not be spelt out in the amended Act so that there would be no concern with it and it 
would be done.   

Hon Nick Griffiths:  I have given you the answer to that.  Whether you agree with the answer is another matter.   

Hon SIMON O’BRIEN:  The minister has provided the Government’s response.  I note that the response was 
basically that the power to make a notice is now replaced by the power to make a regulation.  That is clear.  That 
is fine.  We agree with it.   



Extract from Hansard 
[COUNCIL - Wednesday, 10 November 2004] 

 p7755b-7758a 
Hon Simon O'Brien; Hon Nick Griffiths; Hon Dee Margetts 

 [2] 

Hon Nick Griffiths:  Do you agree that it is an improvement on current subsection (2)?   

Hon SIMON O’BRIEN:  The Opposition does not have a problem with proposed new subsection (2), but in itself 
it provides only a slightly different form of mechanism to except persons or classes of persons.   

Hon Nick Griffiths:  It involves the Parliament.   

Hon SIMON O’BRIEN:  Indeed, it does.  That in itself is fine, but the central question of why that exception 
cannot be made in the legislation has not been answered. 

Hon Nick Griffiths:  I have given you the answer and have told you what I have been advised is the case.  Again, 
whether you agree with the answer is another matter.   

Hon SIMON O’BRIEN:  The list of exceptions that are to be provided is quite long.  I made reference to that 
during the second reading debate.  It includes insurance companies, friendly societies, housing societies 
registered under the Housing Societies Act 1976 and so on and so forth.  I do not understand why just one more 
exception cannot be included in that list.  However, we have spent enough time on this matter.  The Government 
has indicated that it does not propose to change its position.  This was a constructive suggestion which was made 
in response to industry representation and which the Opposition was prepared to follow.  I have received further 
communication from the National Insurance Brokers Association that in addition to the correspondence received 
by it from the principal minister, which the minister handling the Bill referred to last night, I understand that 
there has been a meeting between a representative of the National Insurance Brokers Association and Minister 
Kobelke on this matter.  I believe that the specific purpose for the meeting was to discuss this matter.  The 
minister again provided his view, which has been faithfully repeated here today by the minister handling the Bill, 
that his preferred course of action is for the general exemption to insurance brokers to be granted by way of 
regulation after the passage of this Bill and also the State Administrative Tribunal Bill.  He is hopeful that that 
will happen expeditiously, as I am sure the Government wants all sorts of things to happen expeditiously.  The 
advice subsequently given to me by the National Insurance Brokers Association as a result of that meeting was 
that it is now comfortable with that approach.  The association considered it important to convey that news to 
me.  In other words, the Opposition does not feel inclined to push this issue any more if the industry sector that 
has been talking to us is also satisfied with the Government’s approach.  I place that on the record as the only 
reason that I will not now proceed with the amendment, because other ways have been found for the Government 
to agree with the industry on this matter.  The Opposition will support clause 5.   

Hon DEE MARGETTS:  During my contribution to the second reading debate I indicated that I would listen to 
the arguments on this matter.  I am pleased that this matter has been satisfactorily resolved.  Obviously, a 
regulation is clearer than simply a decision of the minister, even though such a decision is covered by the 
legislation.  The issues are twofold.  It is not just about the people who are involved in insurance broking feeling 
more confident that they will be protected by regulations.  It is also important that the minister has the ability to 
review the situation if abuse is found to have occurred and if people perhaps hide behind an exemption and use 
different standards from those that are otherwise expected within the community for finance broking.  Therefore, 
I commend the Government for working through this issue and coming to a satisfactory outcome.   

Clause put and passed. 

Clauses 6 to 62 put and passed. 

Clause 63:  Section 81 amended - 
Hon SIMON O’BRIEN:  Section 81 of the principal Act provides that the board may approve a code of conduct 
for finance brokers.  The substance of clause 63 is to amend section 81 so that in the future the Governor may 
make regulations prescribing a code of conduct for finance brokers.  The Opposition fully supports this measure.  
I pause to speak on this clause only to offer some constructive advice to the Government.  Although a few people 
in another place with political issues on their minds might want to revisit the very hot issue of a few years ago 
concerning the finance broking industry, particularly pooled mortgages, it has been made clear by all speakers on 
this debate so far that that is not what this Bill is about.  The capacity to legislate for brokers dealing with pooled 
mortgages now rests with the Commonwealth.  Pooled mortgages are not the object of this Bill.  That is the first 
point of which I remind the committee.  However, a wide variety of finance brokers will be involved in various 
schemes.  Subsidiary legislation will regulate those activities.  Amended section 81 will provide for a code of 
conduct for the entire finance broking sector.  The Opposition thinks that is a good provision and approves of the 
code of conduct being controlled by regulation.  This initiative arose from other recommendations that were also 
alluded to in earlier debate on the Bill.  

While speaking to this clause, as often occurs in this place, I will ask what regulations are likely to flow from the 
regulation-making power.  Indeed, in debate on the clause just passed, we considered just that issue.  I 
understand the drafting of some regulations is fairly advanced, and, in due course, they will be presented to the 
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Governor so that he may exercise this new power.  I have access, as I am sure do other members, to various 
working drafts of the proposed code of conduct.  Therefore, I offer some cautionary words that might assist the 
Government.  As the minister will know from our experience some years ago on the Joint Standing Committee 
on Delegated Legislation, although Parliament has the capacity to review and even disallow regulations, that is 
not a perfect mechanism for finetuning them.  The capacity for selective disallowance does not generally exist.   

Hon Nick Griffiths:  We can partially disallow, as has occurred many times.  

Hon SIMON O’BRIEN:  Yes, but it is a clumsy mechanism.  It is far preferable to have the regulations correct in 
the first place.  I will not enter into a discussion on the possible contents of the code of conduct, nor should I.  
Nevertheless, it is appropriate to allude to it in a constructive way.  A body of opinion among finance brokers is 
that some of the disclosure provisions, particularly in draft provisions 4.3 to 4.7, impose quite unrealistic 
obligations.  I am sure we all agree generally that when advising clients, brokers should disclose whether they 
have a range of related interests.  I am sure that no-one would disagree with that.  However, those drafting this 
code of conduct need to consider some of the regulations, otherwise the regulations could contain some 
potentially unrealistic terms of disclosure.  I draw that to the minister’s attention while the advisers are listening 
to the debate because it might help matters further down the track.   

Hon Nick Griffiths:  Thank you very much.   

Hon SIMON O’BRIEN:  That does not indicate in any way that the Opposition is against disclosure provisions.  
We want to make them workable.   

Hon Nick Griffiths:  I take your observations as being constructive.  

Hon SIMON O’BRIEN:  I thank the minister; that is how they are offered.  

When I examined the draft code of conduct - I have access to version 1.8 dated 22 August 2004, and there may 
be more recent examples - I could not help but think that the code of conduct is primarily aimed at finance 
brokers as a result of their involvement in the pooled mortgage schemes.  That has attracted a great deal of 
attention in this Parliament in the past and is still a very sensitive issue, even though, as I said in my earlier 
remarks on this clause, we are not dealing with it now because pooled mortgage regulations are within the 
province of the Commonwealth and are not part of what we are considering.  However, the code of conduct that 
will flow from the regulations contained in amended section 81 seeks to address operations that are not 
undertaken by the finance brokers that our Western Australian legislation seeks to regulate.  That is my view, 
and I have not been involved in any preparation of the draft code of conduct; I have no attachment to it; 
therefore, I viewed it dispassionately.  That may then impact adversely on finance brokers’ operations for which 
we are regulating in Western Australia, and they are involved in quite different financial arrangements from 
pooled mortgages.  We have learnt from the observation of painful experiences in Western Australia and 
elsewhere that when brokers arrange investments or loans that involve people’s life savings - some high-risk 
investment can be involved - a range of protection measures are necessary through disclosure and many of the 
other mechanisms contained in the draft code.  

A lot of other finance brokers deal with that in quite different environments.  To colour the issue and then move 
on, one example is the high-volume finance sourcing broker who does a lot of relatively small transactions all 
day every day.  These sorts of brokers might be involved in sourcing finance for clients who are about to buy a 
car worth a few thousand dollars.  In that sort of business the broker has to operate with a high volume of 
transactions, or else it is not worth being in the business.  If this broker is stuck with particularly onerous 
disclosure provisions, which may be very appropriate for a pooled mortgage environment, that could stop him 
from conducting a successful business in any realistic way.  It can add greatly to costs, which of course have to 
be passed on, thereby defeating the purpose of the exercise, or inconvenience everyone, whether the client, the 
broker or the vendor of the goods for whom finance is being obtained.  In the car purchasing example, what is 
needed is not an exhaustive process of the type contemplated by some of the draft code of conduct provisions.  
That broker needs to get on with the business of providing advice to his client and find the right sort of finance 
product to meet the needs of that client.  Of course, most brokers do have regard for their clients’ circumstances, 
because it is not to anyone’s benefit if unworkable arrangements are entered into or people default on their 
undertakings.  In the example I gave of the broker arranging multiple and frequent transactions of low-level 
financing for motor car purchases, the transaction needs to be carried out and completed so that the vendor and 
the client - the intended purchaser of the motor vehicle - can know by four o’clock that afternoon whether the 
transaction will go ahead.  In the real world the car vendor will want to find another customer and opportunities 
will be missed. 

That is more than sufficient explanation to raise this matter for consideration.  I could stand corrected, but I think 
the tone of the code of conduct is aimed somewhere other than at where it really needs to be aimed in today’s 
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environment.  I offer those comments in a constructive way, while indicating that the Opposition supports this 
clause. 

Clause put and passed. 

Clauses 64 to 79 put and passed. 

Schedules 1 and 2 put and passed. 

Title put and passed. 
Report 

Bill reported, without amendment, and report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Housing and Works), and passed.  
 


